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RECENT CASES. 377 

Whether under the Bankruptcy Act of 1867 adjudication could be had on 
a voluntary petition during the pendency of an involuntary petition was vari- 
ously decided. In re Stewart, Fed. Cas. No. 13,419, held it could not. In re 
Canfield, Fed. Cas. No. 2380, contra. In the present case, administration under 
the voluntary petition would have worked injustice by making unassailable 
certain preferences by reason of the expiration of the four-months' limitation 
fixed by Section 60 of the Act of 1898. 

Bankruptcy — Preference — Surrender. — In re Greth, 112 Fed. 978 
(Penn.). — A creditor received preferences of a bankrupt and contested his 
right to a lien upon bankrupt's estate until final judgment of State Supreme 
Court in favor of trustee. Subsequently creditor proved his claim before a 
referee with surrender of preferences. Held, that this constituted no volun- 
tary surrender within Act of 1898, Section 57, and claim should be rejected. 

Authorities greatly vary as to what constitutes a surrender and how far 
proceedings may go leaving the right to surrender. It has been repeatedly 
held that surrender may be made at any time before final entry of judgment. 
In re Riordan, 14 Nat. B. R. 332, and cases cited. Voluntary surrender is a 
prerequisite to right to prove claim. In re Lee, 14 Nat. B. R. 89. Under act of 
1898 the few cases which have considered the subject have left it in an unset- 
tled state. In re Richards, 94 Fed. 633, and In re Ozvings, 109 Fed. 624, hold- 
ing directly the contrary. In the principal decision the court follows the very 
recent case. In re Keller, 109 Fed. 126, against the weight of authority, but 
not without support. 

Bankruptcy — Preference — Warrant of Attorney to Confess Judge- 
ment — Construction Sect. 3, Clause 3, Bankruptcy Act July i, 1898. — 
Wilson Bros. v. Nelson, 7 Am. B. R. 142, 22 Sup. Ct. 74. — A judgment was 
entered and execution levied thereon upon an irrevocable warrant of attorney 
to confess judgment given 1885, and the insolvent debtor failed to vacate or 
discharge executor by filing a petition of bankruptcy at least five days before. 
Held, this was a preference "suffered or permitted" under Sect. 3, Clause 3, 
and constituted an act of bankruptcy irrespective of intent or ability to prevent. 
Fuller, C. J. ; Shiras, J. ; Brewster, J. ; Peckham, J., dissenting. 

This decision reverses Wilson v. City Bank, 17 Wall. 413; Clark v. Iseliro, 
21 Wall. 360; National Bank v. Warren, 96 U. S. 539, decided under act of 
1867, and also Buckingham v. McLean, 13 How. 150, under act of 1841, where 
the issues were the same. The interest centers upon the interpretation of Sec. 
3. Clause 3 : "having suffered or permitted while insolvent, any creditor to 
obtain a preference through legal proceedings, and not having, at least Ave 
days" before execution "vacated or discharged" same. The former acts ex- 
pressly include intent to prefer. In the present case the debtor is passive. 
The dissenting opinion ably shows that under the statute an act is necessary 
to constitute bankruptcy, that an act and volition are in law inseparable from 
each other, and that the warrant of attorney was not made in view of the pro- 
visions of the Act of 1898. The State decisions show much divergence. 

Common Carrier — Expulsion for Non-Payment of Fare. — United Rail- 
ways & Electric Co. v. Hardesty, 51 Atl. 406 (Md.). — Plaintiff presented 
detached coupon to conductor, who rang up fare and then demanded to see 
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coupon book which he could not produce. Conductor did not demand cash 
fare, nor did plaintiff tender such payment. Held, defendant not liable 
for expulsion. 

Whether cash fare must be demanded after tender of invalid ticket does 
not appear from the reported cases to have been hitherto directly in issue. 
Railroad Co. v. Kirby, 88 Md. 409; Boylan v. Railroad Co., 132 U. S. 146. 
Judicial notice, however, will be taken of a passenger's obligation to pay; 
Condran v. Railroad Co., 14 C. C. A. 506, 28 L. R. A. 749, and from this the 
court infers that the custom of demanding fare cannot be treated as a require- 
ment, but that the duty rests with the passenger to tender payment. 

Common Carrier — Liability — Stoppage in Transitu — Neglect. — Rosen- 
thal et al. v. Weir, 63 N. E 65 (N. Y.). — Held, where a common carrier 
agrees to stop goods in transit and then negligently delivers them it is liable 
for the full value of the goods, notwithstanding the fact that the goods were 
carried under a bill of lading limiting its liability. 

The exercise of the right of stoppage in transitu by the plaintiff puts an 
end to the contract of carriage, and revests the possession of the goods in 
him. Cross v. O'Donnell, 44 N. Y. 661, 4 Am. Rep. 721. Penn. R. R. Co. v. 
Am. Oil Works, 126 Pa. 485, 17 At. Rep. 671. A common carrier from the 
time it is notified and directs its agent not to deliver goods becomes the bailee 
of the shipper to which relation a bill of lading has no reference. If it then 
delivers goods it becomes liable in trover. Litt v. Crowley, 7 Taunt. 169, 
23 Eng. Ruling Cases 411. 

Common Carrier— Riding on Pass — Assumption of Risk. — Duncan v. 
Maine Cent. R. Co., 113 Fed. 508 (Me.). — Held, that one riding on free pass, 
assenting that he should assume all risk and that carrier should not be liable, 
cannot recover for injuries from negligence of carrier's servants. 

This decision directly departs from the well-established rule that a com- 
mon carrier cannor stipulate against responsibility of himself or servants, — 
5 Am. & Eng. Ency., 508; R. R. Co. v. Lockwood, 17 Wall 357; Waterbury 
v. R. R. Co., 17 Fed. 671. It follows the distinction laid down in the New 
York and New Jersey cases, generally denied as having no solid foundation. 
IVhart. on Neg., 641. See also R. R. Co. v. Voight, 17 Fed. 671. 

Common Carrier — Ticket as Evidence — Right to Stop-Off. — Schofield 
v. Penn. Co., 112 Fed. 855 (C. C. A.).— Where R. R. Co. agrees to transport 
passenger between specified points with right to stop off at intermediate points, 
there being nothing on face of ticket inconsistent with such right nor rule of 
company contrary, and conductor takes coupon covering distance between such 
points, Held that passenger may resume journey from point of stop-off without 
ticket and action lies for expulsion. 

There is much conflict as to the value of a ticket as conclusive evidence 
of rights of passenger. Many cases hold that upon failure to exhibit ticket 
passenger may be expelled upon refusal to pay fare whatever be the circum- 
stances. 25 Am. & Eng. Ency., 1075-77; 18 Am. & Eng. R. Cas. 347. The 
current of recent cases, however, in what would seem the better doctrine, sup- 
ports this decision. Murdock v. Boston R. Co., 137 Mass. 293; Phila, etc., 
R. Co. v. Rice, 64 Md. 63. 



